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OF TEXAS

. AUSTIN 11, TEXAS
PRICE DANIEL

ATTORNEY GENERAL

January 31, 1947

Honerabla Roy Leventhal, Chalirman
Liveatock Sanitery Commission of Texas
Lafkin, Texda Cpinion No. V-34

Re: Whether or not the Segretary of
the Livestook Banitary Commis-
sisn of the State may lawfully
bs padd the full selary provid-
o8 For that pesition Wy the &p-

popriatien Bill, when she is
avoting a gﬁr@i@n of het time
te gbdwr duties under privatse
employment by & privets fim.

Dear My, Leventhal:

%p beg to acknowledge receipt of your reguest
for an opinion upon the above subject-matter, you¥ 1et-
ter velng as follows: '

"As Chairman of the Liveatcelh Ssibary Osms
misgien of the Jtate of Tewws, 1 reapeabfally re-
gusst your epinicn on ea sdministyative ssfter
that M3 deam called to my attentios wikh Hefer-
ehiod to the ectivities of the secretary of the
Livegstaok Commisaion as to certain duties per-
tormed for the Commissien emd other activities.

"Briefly, the facta are as follows:

. Wrhe Geueral Appropriation Bills, zote of the
49th Lexislature, 1945, provides ia the gomaml
sppropriation for the operation of the Livestook
Sanitery Commission of the State of Texas, Hint a
seqaretary may be faid $1725 annually. Such swspe~
tary ban veen employed by the Comivission ald is
drawing, at the prepent, a spalary of $143.76 a
montd, This s4mé employee hes beéen sdrvigg as
segtwtary for the Commission for & gumber & yeays
and has Taithfully and satisfactedily rendered to
the Gommisgion all of the services Pequired of her.
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"However, a portion of her time is devoted
to secretarial work for a law firm in which she
maintaine her office as secretary of the Live-
stesk 3anitary Commission.

"VYader thess faots; the queatien I desire to
have angsweTod is, whether or Aot such employes may
Teeeive ths full sslary previded by the Appropria-
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time to other duties for a private individual.”

Afbe? the date of you# €dove quoted reckess,
yau sdvised thile d-s::aut timt the assrstary te the
Liveatock Sanitar mlssion wap hAow smpioyed by a law
firm in Port Worth, on a full-time basis, and hes been
working for the firm Tor a long pewiod of years. That
the sesretary works for the Livestesk Sapitary Conmisgs-
jon only when she is required, mad shat het wark ia
merely partetime.

Whether the sheretary mutionsd ia your addsd
infoymation is the same ssoretary T'ivet mentioned by you
o; another ene, 18 imsaterial for the purposes of an e~
pision. -

Iz conmsotion with your reuuwest, we copy from
the audit repert of tM Liveatoek Samitary GCemaissien of
the 3tate of Texes, l:ﬂl by tke State Auditer, for the
two years eaded May 31, 1949, as fellews:

"The follwsing iz quoted from our previews
audit repbrt om the Livestéek Samitary Commissien:

"'As result of sur ewmminesioen and revisw of
the atffairs of the Liveateck Baaitary Commisamjien
we find oaly exe important csusrsnt "exceptiea” to
a comsistent confomity with the provisions eof the
statutes and appywpriatisa Aots upglyiug a% this
time. This cones she a3 of the Tull«tLime
salayy nfgi:gll&t eh for & Jecretary of the lum»
mission {$128.00) pet masmth] te a person whe dom
ot duevete full-time to suoh duties. In her Tepmy
to eur Quessionsaire she stated “hat instead of fulle
time she woyks "“whenever and whatever time is ¥p-
quired”; tm¢ she attends and records the progeed-
ings of Commissien heagings apd does "general aee-
retarial wodk for the Commissicn and asgsiatss with
othay work of the office when necessary." Ia fasst
she 1s statiemed in {and listed on the doer of) an
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ad joining office as the regular secretary of a pri-
vate law fimm, of which ope of the Commissioners
is a member. (Mr. Werdlaw)

"t3gbsection 15a »f the General Provisions of
the Departmental Appropriation A~t reads in pert as
fallows:

#wyn .. the head of any ... Zommission ...
may use part-time employees to fill any posi-
tion provided for in this Act at a galary nof
¢ axcesd more than ong-half the amount appro-
priafgﬁ ¥or such position ..." (underscoring
ours .

"It 18 our opinjon that working only 'when
necessdyy! does not quallfy for the above men-
tioned full-time salary, especially since our ob-
servation while in the office was that she aid
hot work even half-time for the Commisslon.

"¥*In this criticism we do net mean to imply
tkat this émployee's services are not entirely
satisfactory ~ to the extent they Have been ren-
dered. Im fact it 1s evident that in formey years:
the gquartity as well as the gquality of her werk
wag $xsellent. We do hold, however, that if she
{8 now %o be paild the full appropriated salary she
miist devote full-time to the Commission, oxr ir she
ia to aontinue as part-time, her gsalary musy be
put at least in half.'

"gar survey during this ewudit showa that this
praciice has continued and no affort has been made
to gafzoot it (the present salary is at $143.78 per
non 3"

Opusidering your request in the light of %he
Auditor's rmpert, we beg to adviseq as fpllowy!

Ttem 10. Secretary, $1,725.00, of the current
appropriatien for the Livestock Sanitary Commission of
Texas is the employment position involved. This appro-
pristion is & part of the gensral departmental apgropri«
ations for ghe greseat bieanium, as oontained in Bepate
Bill No. 317, ch. 378 of the Aatg of the 49th Legisla-
ture at its regular sessiex.

Ssnate Bill No. 324, oh. 362 by the same Legis-
lature provides that:
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"The salaries of all State officers and all
State employees, except those comstitutionsl State
officers whese salaries are specifically fixed by
the Constitution, and except the salaries of ths
District Juéges and other compensatien e¢f District
Judges skell be, for the period bo’lnning September
1, 1945, end ending August 31, 194¥, in sush suns
or amokats #3 may be provided by the Legislature in
the gemeral appropriatiom bills *¥¥r

The general rider appesded to the bill in 3Sub-
division ¢ of Bubsection {14) declares that:

"No salary for which an appropriatien is
made herein shall be paid to any person urless
such person actually discharges assigned duties.”

Sukdivision a of subseetion (l4) declares:

"All annual salaries shall be gaid in wwelve
(12) equal monthly installments., ***»

Subsestion (7) of the general provisioms fixes
~office houws as follews:

"Exospting herefrom Sundays end State legal
hollidays, office hours of State dspartments shall
be from 8:00 o'clock A. M. to 5:00 2'elock P. My
with one hour off at noon; provided; however, that
all departments shall be allowed to g¢lose at noon
on 3aturdays; and provided further that if the
hesd of eny department determines it is necessary
to keep such department cpen on Jaturéday aftetmoons
he shsll be zutherized to exeuse a part of the eme
ployees of such department et noea en Saturdaye,
and that Saturday afternoon shall nes bde constivwed
to be a part of the twelve days® vasasion previded
for by law.” ‘

We quote these statutes and provisioms fer the
purpese of shewins the nature of the employment amd the
dutiss of the employee in respect to sedvige.

As we construe the situstion thus presented,
we are net dealing with a case where the employee lis
presext for the performarce of her duties to the 3tate
for the full time contemplated by ths Tequirsments abovs
qupted;, having me other sxisting contract for employ=-
mess Tor servige during the same hdurs, wut em the son~
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trary we ares confronted with a sjtuation where the
Jtate cupleyeou:zan e full-time hasis is likewise at
the sanme time or ocantract of employment fer ser~
vias by a priyete five for the sems time, under a
common obligetion to z;oh of her employara to perfora
sayvices without any definite time of performance or
undergtanding sa to relative amoupt of gervices per-
ro er to be performed, and uzgh he ruls of prigr«
ity ss betweon the two auplwiari 8 thoas lmetences
where tlisre might be a confliot of fnterests.

We ayre of the opinion that auch a aorviéo;‘
tz‘z:; 8tate {s not the service dsntemplated by the
statiute. .

It is oontrary to publie golioy and incems
sistent with the oontliotiag dusies of suoh Stats mm-
g:ﬁ;‘ thus to qontract, Yhe law will not uu&nrt=5¢

ter into the tesk of faotuel Juwestigapion to A~ ..
termiss shother or moy the Etate WA uctigtfy wuftitzt‘ .
is tr wotter of its empleyee’s sad¥lbe, sinee the two .
dviong io thelr very wavare ang Jéspupatidls aad

sopsaarily w vidliate t r %
:@:te e;,; full fay's ae b+

te o ’ -
The head of the departmest sheuld not °°§§;” '

.‘ '
I

suockh employes és perfommiag the sevvioces required
warrant.

What we have pald ig mot to be construed as s
holdimg timt an employes of the State may not perfora
at leisure moments those small and insigaificaent pew¥s
sonsl serviows for herself or asothsr, whigh may be pers
Tomed &t no loss or inconveniemse ta the dapartment,
whare thare 1s no tuintiaa onlrast for such privats

ither weuld the rule above

smmouncad preclude sueoh employse of the State from perw
foyming sexvice of any type beffore or after office heurs,
or on legal holidays, or durisg vsostion perioda., St
minor aets are neoessarily contemplated in the 3tate's
esontract with its employees.

We have no doubt that ¢ {crtioalar seoretamy
involved here has thomwughly and fally g:rrarnod the dus
ties aguigned to her by your Board t¢ the complete sabe .
{sfention of the Board, but we are mot decidiNg the quess
tion upon the daais of actuel huyt to the State LUt rEs

ther ufen ths besis of public palisy, attemded as it iw

by potsutial abuses. , -
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' : 8inee writing the origimal draft of the mbove
opinion, this office haas besn advised that the employ-
mentd of the Secretary of the Board, hag been cheiged 60
one~half time instead of a full-tims basis. This pre-
sents the further questioa of whethar syeh changs of
time of servioce works a change in our consclusiows sbove
angounced. Obviously, if the sesrstary is yet in the
full-time empleyment of the firm of Attorneys, the rea-
BONS pxun@tin% us for the above ruling still exist iu
full foxee. The half-time employment by the Board and
the full<time wmployment by the private lew fism om-
brass a eonsurrent sployment of the seecretary, amd this
we ave raled cannot be permitted.

The law queation posed by this last suggestion
of half-time employment is mome other im law thsh the
oke previously amswered. _

SUMMARY: 1. The seerstary of the Livestock
Banitary Sommission employed on a full-time vasis
may not be paid her salary when, during the same
period, she is eampleysd by s private firm since
guch latter eaployment is incompatible with her
State employment. Suekh prastics ls contmary %o
public polioy and imimical to the public interest.

2. The same holding applies even though the
segretary to the Beard is employed upon a half-
time basis, if durimg the same period, she is
likewise employed by tl® private firm upea a fTull-
time basis.

Yours very truly
ATTORNRY GENERAL OF TEXAS

.
By ‘25&‘) /
Ocie Spler
Assistant
Approved Opinion
Committes, By PWE,
Chairman |
APPROVED JAN. 31, 1947
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